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Reference: Turkish Competition Authority, Sahibinden, Case No. 23-39/754-263, Decision, 17 August 2023 (Turkish)

This article summarizes the Turkish Competition

Board’s (“ Board ”) Sahibinden decision 1 (“

Sahibinden Decision ” or “ Decision ”), where the

Board imposed an administrative monetary fine of

TRY 40,150,533.15 on Sahibinden Bilgi

Teknolojileri Paz.ve Tic. A.Ş.(“ Sahibinden ”), a

leading online platform in Turkiye, on the ground

that Sahibinden abused its dominance position and

violated Article 6 of the Law No. 4054 on the

Protection of Competition (“ Law No. 4054 ”)

through restrictions on data portability and non-

compete clauses. Additionally, the Board decided to

impose certain measures on Sahibinden to terminate

the violation and re-establish the effective

competition in the market.

Relevant Product
Markets
The Board evaluated that Sahibinden’s activities

concerning individual members did not lead to any

competition concerns in relation to data portability

considering that (i) there was no data portability

restriction towards individual members, (ii)

individual members did not possess an ad portfolio

that require data portability and (iii) individual

members do not publish significant number of ads

regularly. In this light, in terms of the assessment

regarding restriction of data portability, the Board

defined the relevant product markets for the

assessment of data portability as “online platform

services for corporate members’ real estate sales/

rental activities” and “online platform services for

corporate members’ vehicle sales activities”. The

Board stated that Sahibinden holds a dominant

position in both of the relevant product markets, by

considering the network effects, economics of scale,

user preferences, Sahibinden’s first-mover

advantage, and its significant market share compared

to its competitors.

On the other hand, alongside the allegations of abuse

of dominance by restriction of data portability, the

1. Decision of the Board dated 17.08.2023 and numbered 23-39/754-263.

following matters have also been assessed: (i) the

functioning of Sahibinden’s advertising services, (ii)

whether the ad characteristic of Sahibinden’s

“doping” advertisements are clear, (iii) whether

Sahibinden’s ranking algorithm for both

advertisements and services such as doping or native

ads operates in a manner to lead to self-preferencing

(iv) whether the recommendation systems providing

services such as real estate valuation and referral to

an authorized dealer for new car sales are operated

transparently, and (v) whether the referrals restrict

competition in the relevant markets. However, the

Board did not make an exact market definition since

allegations concerning ancillary services are not

capable to change the result of assessment on abuse

of dominant position.

The Board’s Re-
marks Regarding
Data Portability
The Board’s primary focus in the Sahibinden

decision was the restrictions on data portability,

which allegedly obstructed corporate members’

ability to list and manage ads across multiple

platforms. Before making assessment on the

investigated conduct, the Board explains in detail the

concept of data portability under competition law

and makes references to the decisions of foreign

competition authorities, as well as the Board’s

previous decisions.

In this light, the Board noted that restrictions on data

portability can be evaluated in terms of

various theories of harm:

e-Competitions News Issue | August 2023 | Gönenç Gürkaynak 1

C
e 

do
cu

m
en

t 
es

t 
pr

ot
ég

é 
au

 t
it

re
 d

u 
dr

oi
t 

d'
au

te
ur

 p
ar

 l
es

 c
on

ve
nt

io
ns

 i
nt

er
na

ti
on

al
es

 e
n 

vi
gu

eu
r 

et
 l

e 
C

od
e 

de
 l

a 
pr

op
ri

ét
é 

in
te

ll
ec

tu
el

le
 d

u 
1e

r 
ju

il
le

t 
19

92
. T

ou
te

 u
ti

li
sa

ti
on

 n
on

 a
ut

or
is

ée
 c

on
st

it
ue

 u
ne

 c
on

tr
ef

aç
on

, d
él

it
 p

én
al

em
en

t 
sa

nc
ti

on
né

 j
us

qu
'à

 3
 a

ns
 d

'e
m

pr
is

on
ne

m
en

t 
et

 3
00

 0
00

€
 d

'a
m

en
de

 (
ar

t.
 L

. 3
35

-2
 C

P
I)

. L
’u

ti
li

sa
ti

on
 p

er
so

nn
el

le
 e

st
 s

tr
ic

te
m

en
t 

au
to

ri
sé

e 
da

ns
 l

es
 l

im
it

es
 d

e 
l’

ar
ti

cl
e 

L
. 1

22
 5

 C
P

I 
et

 d
es

 m
es

ur
es

 t
ec

hn
iq

ue
s 

de
 p

ro
te

ct
io

n 
po

uv
an

t 
ac

co
m

pa
gn

er
 c

e 
do

cu
m

en
t.

T
hi

s 
do

cu
m

en
t 

is
 p

ro
te

ct
ed

 b
y 

co
py

ri
gh

t 
la

w
s 

an
d 

in
te

rn
at

io
na

l 
co

py
ri

gh
t 

tr
ea

ti
es

.
N

on
-a

ut
ho

ri
se

d 
us

e 
of

 t
hi

s 
do

cu
m

en
t 

co
ns

ti
tu

te
s 

a 
vi

ol
at

io
n 

of
 t

he
 p

ub
li

sh
er

's
 r

ig
ht

s 
an

d 
m

ay
 b

e 
pu

ni
sh

ed
 b

y 
up

 t
o 

3 
ye

ar
s 

im
pr

is
on

m
en

t 
an

d 
up

 t
o 

a 
€

 3
00

 0
00

 fi
ne

 (
A

rt
. L

. 3
35

-2
 C

od
e 

de
 l

a 
P

ro
pr

ié
té

 I
nt

el
le

ct
ue

ll
e)

. 
P

er
so

na
l 

us
e 

of
 t

hi
s 

do
cu

m
en

t 
is

 a
ut

ho
ri

se
d 

w
it

hi
n 

th
e 

li
m

it
s 

of
 A

rt
. L

12
2-

5 
C

od
e 

de
 l

a 
P

ro
pr

ié
té

 I
nt

el
le

ct
ue

ll
e 

an
d 

D
R

M
 p

ro
te

ct
io

n.

https://www.concurrences.com/IMG/pdf/turkish_competition_authority_sahibinden_bilgi_teknolojileri_pazarlama_ve_ticaret_case_no._23-39_754-263_judgment_17_august_2023_turkish_.pdf?132811/c14fc0cc0aef0a1eb10f1cef515ad9fc24dcd8532cce528bee1662f397fde26a


1. Restriction of data portability may constitute a

switching cost for the data owner. Due to

switching costs, data owners choose to stay in the

first platform they enter even though there is a

cheaper and better alternative, as they find it

burdensome to transfer the data to another

platform. Therefore, companies can bind the users

to their own services and restriction of data

portability can obstruct users to benefit from

several platforms for the same services and may

reduce the competition and innovation.

2. Restrictions of data portability may increase the

cost of competitors since competitors will be

forced to allocate extra resources to incentivize

the use of their platforms. In this framework,

restriction of data portability by a dominant

undertaking may result in entry barrier for

competitors by creating artificial switching costs,

leading to exclusionary abuse of dominance.

3. The fact that users who are not satisfied with

the service offered by a platform can easily switch

to other services when data portability is possible

can also limit excessive pricing practices.

Restrictive Clauses
in Contracts Con-
cluded with Corpo-
rate Members
The Board also evaluated Sahibinden’s contracts

concluded with corporate members of the platform.

In this scope, the Board indicated that the following

provision in the contracts aims to prevent corporate

members from transferring from Sahibinden’s Portal

to a different database platform:

“The user agrees and undertakes not to reproduce,

copy, distribute or process any image, texts, visual

or auditory media, video clips, files, databases,

catalogues or lists contained within the Portal, and

not to compete directly or indirectly with Sahibinden,

either through these actions or by any other means.”

Sahibinden argued that the relevant provision served

as safety measure to protect the data on the platform,

propriety of which may belong to third parties.

Sahibinden also stated that relevant clauses of the

contract prohibiting data transfer aims to protect the

platform against pirate integration activities. The

Board concluded that relevant restrictive clauses in

the contracts exceed the limits of a safety measure

and prevented corporate members from accessing,

copying and transferring their own data to any third-

party platform, including the members’ own website,

unless Sahibinden gives a written permission.

Reviewing the contracts in detail, the Board noted

that while there was no evidence indicating that

Sahibinden implemented any sanctions for the

violation of the abovementioned provision in

practice, such as suspension of contracts, termination

of membership etc., Sahibinden still has the ability

to block access to the platform in case of a non-

compliance.

Additionally, the Board noted that the indefinite non-

compete obligation in the contracts prohibits

corporate member from working with third parties in

parallel to Sahibinden or acting as a competitor of the

platform. That said, the Board noted that, there is no

finding indicating that the non-compete obligation in

the contracts has been enforced, and that there is not a

general practice preventing members from uploading

their own advertisement data to their own channels

or move the relevant data to other platforms. On the

other hand, the Board found that there is a common

practice to prevent members from transferring their

advertisement data to competing platforms.

Therefore, the Board stated that the restrictions

mainly prevent the transfer of data to competing

platforms, and members’ ability to access multiple

platforms, including competitors, which in turn leads

to de facto exclusivity.

The Board’s As-
sessment Regarding
Sahibinden’s Re-
strictions of Data
Portability
The Board evaluated that the data portability

restrictions of Sahibinden restricts competition

between platforms. Indeed, these restrictions make

it difficult for corporate members to use more than

one platform, restricts platforms' access to corporate
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members, and thus force corporate members to

exclusively work with Sahibinden. This makes it

difficult for competitors to expand their user network,

increase their scale, enter the market and hold on

to the market by restricting their access to both

corporate members and therefore to individual

members and advertisers, and restricts the

competition between platforms.

The Board stated that due to the restriction of the

competition between platforms, the platforms’

incentive to innovate would be reduced, the

development of innovative products/services would

be restricted, and the variety and quality of products/

services offered on platforms would decrease. As a

result, both advertisers, individual members and

platform users in general may be negatively affected.

As a result, the Board concluded that Sahibinden

obstructed corporate members to use more than one

platform by preventing data portability, and that

imposed de facto/contractual exclusivity and

complicated the activities of its competitors by

implementing data portability restrictions and non-

compete obligations. The Board stated that the

mentioned practices took place in the same markets,

towards the same customers and during the same

periods and that they serve the same economic

purpose leading to similar effects, result in exclusion

of competitors and restriction of competition.

Therefore, all these practices constituted a single

violation. Ultimately, the Board decided to impose an

administrative monetary fine of TRY 40,150,533.15

on Sahibinden and imposed compliance measures,

including (i) revisions of contracts between

Sahibinden and corporate members to remove

clauses that lead to violation, (ii) establishing a free

of charge infrastructure for corporate members to

effectively transfer their data on Sahibinden’s

platform to other competitor platforms and keeping

such data up to date, and (iii) establishing necessary

infrastructure to allow seamless data transfer, if

requested and therefore ensure that the request from

competing platforms are responded to continuously

and effectively.

Conclusion
While there are a few Board decisions 2, where the

Board addressed the data portability issues, the

Sahibinden Decision is one of the few examples,

where the Board evaluates competition law aspects

of data portability. Importantly, the Decision’s

references to the Digital Markets Act 3 (“ DMA ”),

which covers, among other the concept of "data

portability" can be signalling that the Turkish

Competition Authority will continue to scrutinize the

undertakings operating in digital sectors.

2. The Board’s Bilsa decision dated 21.03.2007 and numbered 07-26/238-77;

the Board’s Nadir Kitap decision dated 07.04.2022 and numbered 22-16/

273-122; the Board’s Trendyol Dolap decision dated 27.02.2023 and

numbered 23-11/177-54.

3. Please see Digital Markets Act, accessible at : http://data.europa.eu/eli/reg/

2022/1925/oj last date of access January 5, 2024
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