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1 Applicable rules
Does competition law apply to the obtainment, grant, acquisition, exercise and transfer
of intellectual property rights?

As a result of the intensive work conducted throughout the years, a united intellectual property law has finally
been codified with Industrial Property Law No. 6769 (IP Law) that entered into force on 10 January 2016 and
that collectively regulates in detail trademarks, geographical indications, designs and patents, in compliance with
European Union regulations. Before IP Law, the entirety of the intellectual property rules was regulated through
separate statutory decrees. On the other hand, the competition law in Turkey is regulated under Law No. 4054 on
the Protection of Competition (the Competition Law) published on the Official Gazette on 13 December 1994.

Following the introduction of IP Law, the interaction between competition law and intellectual property law
in Turkey still remains unregulated and both regimes obey separate legislation. The Turkish intellectual property
lawseeks to protect the owners’ exclusive control over their intellectual assets, and the Turkish competition law
aims to ensure effective competition in the marketplace and prevent anticompetitive actions such as cartels and
abuse of dominance, etc.

Even though there is no specific legislation setting forth the interaction between competition law and
intellectual property law in Turkey, the Competition Board (Board) has explicitly dealt the current position of
competition law within the IP cases in Turkey in its Turkiye Musiki Eseri Sahipleri Meslek Birligi decision (22
August 2017; No. 17-27/451-193). In this regard, the Board has initially stated that (i) the positioning of and the
need for competition law within the IP cases have long been a matter of debate, (ii) despite the fact that there
are also contrary views, the EU Commission and the Court of Justice of the European Union have acknowledged
that competition law should be applied to markets related to intellectual property rights, (iii) indeed, the report
titled Intellectual Property Rights Palicy, Competition and Innovation published by World Intellectual Property
Organization (WIPO) on December 2013 has concluded that those two fields of law are developed with a view to
support a system of promoting dynamic competition through varied products and encouraging creative processes.
The relevant report also considers matters as exclusionary agreements, abuse of dominant position, possibility of
horizontal or vertical mergers affecting the competition and the situation of profession associations as the main
courses where competition law and IP law may interact.

The fact that the recent Turkish IP Law and other existing legal regulations related to intellectual property
grant exclusive rights of exploitation to rightholders does not imply that intellectual property rights (IPR) are
immune from the area of application of the competition law. Turkish competition law applies to the obtainment,
grant, acquisition, exercise and transfer of IPR in general, within the scope of the direct application of article 4 on
restrictive agreements, concerted practices and decisions of association of undertakings, article 6 on abuse of
dominance and article 7 on merger control of on the Protection of Competition (Law No. 4054); and, specifically,
through communiqués and corresponding guidelines.

The statutory framework for the application of competition law rules to the exercise of IPRs in Turkey is
as follows:

General framework
Restrictive agreements, concerted practices and decisions of associations of undertakings

Article 4 of Law No. 4054 is akin to and closely modelled on article 101(1) of the Treaty on the Functioning
of the European Union (TFEU). It prohibits all agreements between undertakings; decisions of associations of
undertakings; and concerted practices that have (or may have) as their object or effect the prevention, restriction
or distortion of competition within a Turkish product or services market or a part thereof. Similar to article 101(3)
of the TFEU, article 5 of Law No. 4054 provides that the prohibition contained in article 4 of Law No. 4054 may be
declared inapplicable in the case of agreements between undertakings:
. that contribute to improving the production or distribution of products, or to promoting technical or
economic progress;
that allow consumers a fair share of the resulting benefits;
that do not impose restrictions that are not indispensable to the attainment of these objectives; and
that do not afford such undertakings the possibility of eliminating competition in respect of a substantial
part of the products concerned.

This individual exemption test is done on a case-by-case basis.
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Abuse of dominance

The main provision of the Law No. 4054 which regulates the behaviour of dominant firms is article 6 of Law No.
4054, which is, to some extent, similar to article 102 of the TFEU. It provides that any abuse of a dominant position
(on the part of one or more undertakings, individually or through joint agreements/practices) in a market for goods
or services within the whole or part of Turkey, is unlawful and prohibited. No exemptions as provided under article
5 of Law No. 4054 are applicable for the abuse of dominance.

Merger control

Article 7 of Law No. 4054, which governs mergers and acquisitions grants the Turkish Competition Board (Board)
with the authority to regulate, through communiqués, whether a concentration requires to be notified and granted
approval by the Board, in order to gain legal validity (see questions 9 and 10).

Specific regulations and provisions

Within the framework of competition law, the secondary law that relates to the interaction between antitrust and IP
law is as follows:

Technology transfer agreements

Block Exemption Communigué No. 2008/2 on Technology Transfer Agreements (Communiqué No. 2008/2)
provides for a protective cloak for agreements involving the transfer of IPRs and in particular technology licensing
agreements (see question 5).

Research and development (R&D) agreements

Block Exemption Communigqué No. 2016/5 on R&D Agreements (Communiqué No. 2016/5) provides a block
exemption for research and development (R&D) agreements, including an exemption for R&D agreements that
contain provisions relating to the assignment or licensing of IP rights in order to carry out joint R&D, paid-for R&D
or joint exploitation, so long as those provisions are not the primary object of such agreements, but are instead
directly related to ad necessary for their implementation.

Standardisation agreements, franchise agreements and contract manufacturing agreements

Block Exemption Communigué No. 2002/2 on Vertical Agreements (Communigué No. 2002/2) applies to
standardisation, franchise and contract manufacturing agreements to the extent they satisfy the conditions set out
in the relevant communiqué (see questions 11, 12 and 13 for more information on standardisation agreements).

Specialisation agreements

Block Exemption Communigqué No. 2013/3 on Specialisation Agreements (Communiqué No. 2013/3) establishes
the conditions for granting block exemptions to specialisation agreements between undertakings and extends this
exemption to licensing or intellectual property transfer agreements that are directly related to, or necessary for, the
functioning of the exempted specialisation agreements.

These block exemption communiqués and their respective guidelines are all modelled on EU law.

2 Competent authorities
Which authorities are responsible for the application of competition law to intellectual
property rights? What enforcement powers do they have? Are there any special
procedures for conduct that concerns intellectual property rights?

The national competition authority for enforcing competition law in Turkey is the Turkish Competition Authority
(TCA), a legal entity with administrative and financial autonomy. Under the current Turkish competition law regime,
there is neither a special authority (or a special unit in the TCA) nor a procedure to enforce competition law
principles specifically to IP rights. As a result, general competition law enforcement structure, as set out below, is
applicable for IP rights as well.

The TCA consists of the Board, presidency and service departments. As the competent body of the TCA, the
Board is responsible for, among other things, investigating or deciding on anticompetitive agreements; abusive
conduct and reviewing the concentrations including the joint ventures which require the Board’s approval to gain
legal validity. The Board consists of seven members and is seated in Ankara. The service departments consist of
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five technical enforcement units. There is a “sectoral” job definition of each technical unit. A research department,
a leniency unit, a decisions unit, an information management unit, an external relations unit (including the press
and public relations) and a strategy development unit assist the five technical divisions and the presidency in the
completion of their tasks.

The Board has relatively broad investigative powers. It may request all information it deems necessary
from all public institutions and organisations, undertakings and trade associations. Officials of these bodies,
undertakings and trade associations are obliged to provide the necessary information within the period fixed by the
Competition Board. Failure to comply with a decision ordering the production of information or failure to produce
on a timely manner may lead to the imposition of a turnover-based fine of 0.1 per cent of the turnover generated
in the financial year preceding the date of the fining decision (if this is not calculable, the turnover generated in the
financial year nearest to the date of the fining decision will be taken into account). Where incorrect or misleading
information has been provided in response to a request for information, the same penalty may be imposed.

Article 15 of Law No. 4054 also authorises the Board to conduct dawn raids. Accordingly, the Board can
examine the records, paperwork and documents of undertakings and trade associations and, if need be, take
copies of the same; request undertakings and trade associations to provide written or verbal explanations on
specific topics; and conduct dawn raids with regard to any asset of an undertaking. Hindering or obstructing the
dawn raid may lead to the imposition of fines.

Additionally, undertakings and associations of undertakings condemned by the Board for violating articles
4 and 6 of Law No. 4054 may be fined up to 10 per cent of their Turkish turnover generated in the financial year
preceding the date of the fining decision (if this is not calculable, in the financial year nearest the date of the fining
decision). Employees or members of the executive bodies of the undertakings or association of undertakings
that had a determining effect on the creation of the violation would also be fined up to 5 per cent of the fine
imposed on the undertaking or association of undertaking. These fines are of administrative, non-criminal nature.
Furthermore, the Board may order structural or behavioural remedies, or both, to protect competition and restore
it to its state before the violation. During the course of the proceedings, the Board is authorised to order the
cessation of the investigated act as well as interim measures, when it foresees irreparable damages.

Pursuant to article 16 of Law No. 4054, if the parties to a transaction requiring the approval of the Board
close the transaction without such approval (the violation of the suspension requirement), a monetary fine of 0.1
per cent of the acquirer’s (or the both of the merging parties’ in case of a merger) Turkish turnover generated
in the financial year preceding the date of the fining decision will be applied. This administrative monetary fine
will be no less than 16,765 Turkish liras. It should also be noted that the wording of article 16 of Law No. 4054
does not give the Board discretion on whether to impose a monetary fine in case of a violation of suspension
requirement. In other words, once the violation of the suspension requirement is detected, the monetary fine
will be imposed automatically. If the Board concludes that the transaction closed before the approval decision
also creates or strengthens a dominant position and significantly lessens competition in any relevant product
market, the undertakings concerned may also receive administrative monetary fines of up to 10 per cent of their
Turkish turnover generated in the financial year specified above. In such a situation, employees or members of
the executive bodies of the undertakings or association of undertakings that had a determining effect on the
creation of the violation may also be fined up to 5 per cent of the fine imposed on the undertaking or association of
undertaking. In any case, a notifiable concentration not notified to and approved by the Board shall be deemed as
legally invalid with all its legal consequences.

Final decisions of the Board, including its decisions on interim measures and fines, can be submitted to
judicial review before the competent administrative court in Ankara by filing an appeal case within 60 calendar
days upon receipt by the parties of the reasoned decision of the Board. Filing an administrative action does not
automatically stay the execution of the Board’s decision.

3 Market definition
How are markets involving intellectual property rights defined?

The Board’s general approach in defining the relevant markets is set out in the Guidelines on the Definition of

the Relevant Market (Guidelines on the Relevant Market), which applies to the definition of markets involving IP
rights, which is closely modelled after the European Commission’s Notice on the Definition of Relevant Market. The
Guidelines on the Relevant Market does not include any specific provisions as regards the definition of markets
involving IP rights. The Guidelines on the Relevant Market focuses on three main criteria for the definition of the
relevant market: demand-side substitutability; supply-side substitutability; and potential competition. In defining
the relevant product market, the Board also takes into account factors such as evidence of substitution in recent
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years, specially created quantitative tests for the definition of the relevant market, consumer choices and different
customer categories. The Board may also call upon customers or competitors of the undertakings concerned. As

for the definition of the relevant geographic market, the Board may resort to information on trade flows or pattern
of shipments and geographic pattern of purchases.

The only legislative text providing for a specific methodology for the definition of a relevant market
involving IP rights in Turkish competition law is the Guidelines on Technology Transfer Agreements (Guidelines).
Paragraph 19 of the Guidelines, again in parallel to the European Commission’s Guidelines on Technology
Transfer Agreements, provide that technology markets consist of the licensed technology and its substitutes,
ie, other technologies which are regarded by the licensees as interchangeable with or substitutable for the
licensed technology, by reason of the technologies’ characteristics, their royalties and their intended use. In this
context, as stated in paragraph 18 of the Guidelines, the methodology used for defining the relevant technology
markets does not fall far from the general methodology. As set out in the Guidelines, when defining the relevant
technology market, the Board will identify the technologies that the licensees may switch to from the technology
commercialised by the licensor, in response to small but permanent increases in the licence royalties. An
alternative approach of the Board would be to look at the market for end products comprising the licensed
technology.

Furthermore, in Association of Advertising Agencies (9 January 2014, No. 14-01/1-1), the Board indicated
that the creative advertisement services — as a market consisting of IPRs — should be evaluated differently than the
classic products purchase and sale markets. In line with the Guidelines on the Relevant Market and the Guidelines
on Technology Transfer Agreements, in its previous decisions, the Board has taken into account the customer
choices (NETCAD 9 May 2012, No. 12-25/729-209); prices of end products (Argelik/Sony, 8 December 2010, No.
10-76/1572-605); demand-side substitutability (Ajan Makina 19 March 2013, No. 13-15/229-113), supply-side
substitutability (Siemens 8 January 2015, No. 15-02/5-3) and technologies’ characteristics (Logo Yazilim 28 April
2011, No. 11-26/497-154); and Nokia Siemens/Motorol 16 December 2010, No. 10-78/1614-618) when defining
the relevant product market involving IP rights and technologies.

4  Acquisition and sale
Does competition law apply to the obtainment or grant and transfer or assignment of
intellectual property rights?

General provisions of Turkish competition law regulating anticompetitive agreements apply in cases of obtainment,
granting or transfer of IPRs, to the extent they fail to meet the conditions of a block or individual exemption. (For
merger control cases, see guestions 9 and 10.) Such agreements are likely to be deemed anticompetitive where
they contain resale price maintenance, regional restraints, quantitative restraints on production or sales, customer
allocation, and selective distribution systems (Block Exemption Communigués No. 2002/2 and No. 2008/2 on
Vertical Agreements and on Technology Transfer Agreements).

5 Licensing
How does competition law apply to technology transfer and licensing agreements?

The application of competition law to technology transfer and licensing agreements is regulated under
Communiqué No. 2008/2 and the Guidelines. In parallel to the EU regime, for the purposes of Turkish competition
law, a technology transfer agreement is an agreement where a licensor authorises another party (licensee) to use
its technology (patent, know-how, software licence) for the production of goods and services subject to the licence
agreement. The exemption applies to sub-licensing as well, provided that they are granted to third parties by the
licensee solely in relation to the licensed technology.

In accordance with Communigué No. 2008/2 and the Guidelines, the provisions of article 4 of Law No.
4054 do not apply to the technology transfer agreements entered into by two undertakings for the production of
products specified in the agreement.

Communigué No. 2008/2 and the Guidelines applicable only if certain market share thresholds are
not exceeded: for licensing agreement between competing undertakings, the aggregate market share of the
parties should not exceed 30 per cent (as opposed to 20 per cent in the European Commission’s Regulation No
772/2004) in the affected technology market. The threshold is 40 per cent in the case of licensing agreements
between non-competing undertakings (as opposed to 30 per cent in the European Commission’s Regulation No
772/2004). Hard-core restrictions, such as the restriction of a party’s ability to determine its prices when selling
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products to third parties (ie, resale price maintenance), territory or customer restrictions, and non-compete
obligations are also listed in article 6 of Communiqué No. 2008/2.

Communigué No. 2008/2 and the Guidelines provide that a licensor may authorise a licensee to use its
trademark on the products incorporating the licensed technology, as this trademark allows consumers to make an
immediate link between the product and the characteristics imputed to it by the licensed technology. However, if
the value of the licensed technology is limited because the licensee already uses the same or similar technology
and the main objective of the agreement is the trademark, then the licensing agreement will not benefit from the
block exemption provided under Communiqué No. 2008/2.

Furthermore, Communigué No. 2008/2 and the Guidelines do not cover collective licensing agreements,
such as patent pools; and these are subject to the general provisions of article 4 of Law No. 4054 and may also
benefit from the individual exemption under article 5 of Law No. 4054, provided that they satisfy all the conditions
of individual exemption. While there has been no prior case law dealing specifically with patent pooling or
technology pooling arrangements, it can be viewed as creating pro-competitive efficiencies. That said, the patent
pooling arrangements should not be used in an anticompetitive manner so as to fix prices, allocate markets or
restrict output, which would be in violation of competition law.

Licensing agreements in scope of R&D agreements are regulated under Block Exemption Communiqué
No. 2016/5.

Communiqué No. 2008/2, the Guidelines and the Block Exemption Communigué No. 2002/2 on Vertical
Agreements are simultaneously applicable to technology licensing agreements, as the sale by the licensee of
contracted products to third parties will constitute a vertical supply relationship and thus may fall under the block
exemption provided under Communiqué No. 2002/2.

Under Turkish competition law, there is no regulation on the royalty rates or the calculation elements of the
royalty calculation.

6 Market power and dominance

In what circumstances is the possession of intellectual property rights deemed to confer

substantial market power on the holder such that the rules on unilateral conduct will

apply?
Rules on unilateral conduct are mainly regulated under article 6 of Law No. 4054 for the abuse of a dominant
position. There exists no provision of the legislation specifying the manner in which the owner of an IPR may
increase its market power and even be placed in a dominant position. The market power in relation to IPRs is
discussed in secondary legislation, although the discussion is limited and relates mainly to the assessment of the
effects of agreements on competition and does not directly relate to the application of rules on unilateral conduct.
Guidelines on Horizontal Cooperation Agreements, which resemble the European Commission’s Guidelines
on Horizontal Cooperation Agreements, provide in section 3.3.1 in relation to R&D agreements that exclusive
exploitation of the end results of an R&D agreement by a party with a significant market power may result in
market foreclosure. A similar approach is reflected in section 4.3.3 of the Guidelines on Horizontal Cooperation
Agreements as regards specialisation agreements where potential market closure is linked to high market power
of the parties and a concentrated market structure. Meanwhile, the same section also relates market power of the
parties to the number of specialisation agreements entered into by competitors on the relevant market. As regards
market power, the Guidelines on Technology Transfer Agreements maintain that the market share of a licensor
should be calculated based on the sales of end products incorporating the licensed technology and that this
market share is usually an accurate reflection of market power (paragraph 112), followed by the statement that
the undertakings with high market shares are likely to have a significant market power and as regards technology
markets, being the market leader, owning essential patents and superior technologies grant a competitive
advantage to the rightholders.

In a recent decision, the Board has acknowledged that intellectual property rights constitute a major factor
with regard to an analysis on the potential dominance and market power of an undertaking within a given market
(Turk Telekomunikasyon, 9 September 2017, 17-36/579-253). In this regard, along with other considerations, the
Board evaluated the intellectual property rights as a sub-factor when deciding on whether there are barriers to
entry to the market or not.
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7 Unilateral conduct
In what circumstances may unilateral conduct involving the exercise of intellectual
property rights be deemed to be anticompetitive (monopolisation, abuse of dominance,
etc)?

There are currently no specific provisions under Turkish competition legislation regulating the unilateral conduct
in the scope of IPRs, therefore the general provisions of article 6 of Law No. 4054 apply. Nonetheless, the issue
has been raised before the Board numerous times in the context of abuse of dominance. In its landmark Roaming
decision (9 June 2003, No. 03-40/432-186), the Board identified the conditions of abusive refusal to supply (in the
scope of IPRs) as:
the access to IPR is essential to the competitors for entry into the market;
there exists sufficient capacity to supply the demand;
. the undertaking controlling the essential facility is no longer able to supply the demand on the market or
impedes competition on existing or potential services and products;
the undertaking requesting access to the IPR is ready to pay a reasonable and non-discriminatory indemnity
for access; and
there exists no reasonable justification for denial.

Although over a decade has passed since the Roaming decision, the Board’s most recent decisions on point
reaffirm the position taken (see the Board’s Tiurk Telekom (9 June 2016, No. 16-20/326-1486), Krea icerik
Hizmetleri (9 September 2015, No. 15-36/544-176), Surat Basim/Zambak, 19 March 2013, No. 13-15/230-
114); and Digital Platform (3 May 2012, No. 12-24/710-198) decisions). The Board also reviewed the abuse of
dominance with respect to tying and bundling practices, where the licensing of IPRs were tied to the licensing of
other IPRs (Logo Yazilim, 28 April 2011 and No. 11-26/497-154), rebate systems in the sales of computer software
(Microsoft, 13 June 2013, No. 13-36/481-211) and the provision of cellular phone line services (Turkcell, 6 June
2011, No. 11-34/742-230). In these cases, the Board applied the general provisions of article 6 of Law No. 4054
and did not adapt a particular standpoint as regards IPRs.

In Siemens Medical Devices (20 August 2015, No. 14-29/613-266), the Board reassessed the allegations
against Siemens in the markets for services and spare parts for Siemens branded medical diagnosis and imaging
devices regarding its alleged discriminatory and exclusionary practices through encrypting application and
supply of spare parts. The Board imposed an administrative monetary fine on Siemens for discriminating against
the other technical services companies without having an objective reason and intending to tie the sales of
spares parts to the sale of technical services, thus abusing its dominant position and violating article 6 of Law
No. 4054. Another noteworthy decision is Siemens (8 January 2015, No. 15-02/5-3), where it was alleged that
Siemens and its distributors in Turkey (Bogazici Yazilim and BCC Yazilim) violated articles 4 and 6 of Law No.
4054 by refusing to supply and applying discriminatory practices the Siemens Nx Cad/Cam software to Eksa
Kalip. The Board concluded that since Eksa violated Siemens’ IPRs through using unlicensed software and thus,
could not be deemed equal with other Siemens customers and thus, not providing the relevant software to Eksa
does not constitute a discriminatory practice. Consequently, the Board found that Siemens did not violate the
Competition Law.

Recently, the Board has once again emphasised on the fact that intellectual property rights, along with
others, are one of the factors that can cause a potential case of refusal to supply (Kaptan Demir Celik EndUstri,

7 September 2017, 17-28/481-207). In this regard, considering that a refusal to supply happens where the
dominant undertaking refuses to provide the goods, services or input that it generates to another undertaking,
intangible business inputs or information protected or unprotected by intellectual property rights may as well be
considered among these abovementioned goods, services and input. Indeed, according to the relevant decision,
the refusal of the licensing of an intellectual property right may originate a case of refusal to supply (ie, refusal to
make an agreement).In addition, in its Luleburgaz Soforler ve Otomobilciler Esnaf Odasi decision (7 September
2018, 17-28/477-205), while referring to the Cine5 decision (3 May 2012, 12-24/710-198) the Board has also
directly considered refusal of licensing an intellectual property right as a sub-categorisation of refusal to make an
agreement.

8 Patent settlements
In what circumstances may patent settlements be deemed to infringe competition law?

Turkish competition and IP laws are yet to witness the practice of patent settlements.
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9 Merger control (jurisdiction)
In what circumstances will the transfer of intellectual property rights constitute a merger
for the purposes of competition law?

As the competent decision-making body of the TCA, the Board is responsible for, inter alia, reviewing and resolving
merger and acquisition notifications as well as joint ventures that require the Board’s approval to gain legal validity.
The relevant legislation on merger control is Competition Law along with Communigué No. 2010/4 on Mergers
and Acquisitions Requiring the Approval of the Competition Board (Communigué No. 2010/4). The Board has also
issued guidelines to supplement and provide guidance on the enforcement of Turkish merger control rules.

The Board has the power to review the acquisition of assets so long as the turnover attributable to the
assets exceeds the thresholds stated under article 7 of Communiqué 2010/4.

According to paragraph 17 of the Guidelines on Cases Considered as a Merger or Acquisition and the
Concept of Control, transfer of a turnover attributable to IPRs such as trademarks, patents, designs and copyrights
falls within the scope of article 7 of Communigqué No. 2010/4. IPRs are part of the commercial activities of an
undertaking and play an important role in the activities in gaining market share and generating turnover. Since the
IPRs are considered the assets of an undertaking, acquiring IPRs are considered an acquisition within the meaning
of article 5 of Communique No. 2010/4. In the event that the thresholds set forth under article 7 of Communiqué
No. 2010/4 have been exceeded, the transaction should be notified and is subject to the approval of the Board
in order to gain validity. In the recent Yildiz Holding/Hero (16 April 2014, No. 14-15/288-121), the Board granted
approval to the acquisition of 50 per cent shares in Hero Gida Sanayi ve Ticaret AS, jointly controlled by Yildiz
Holding AS and Hero Nederland BV, by Hero Beteiligungen AG, the termination of intellectual property licences
and the agreements regarding the baby biscuits business as the Board considered that the transaction would not
create or strengthen a dominant position, which would result in significant lessening of competition in a market.
Also, in ACC Austria (27 September 2013, No. 13-55/758-318), the Board cleared acquisition of tangible and
intangible assets of ACC Austria by Secop GmbH. The Board evaluated the transaction as an acquisition transaction
since it involves the acquisition of assets of ACC Austria and stated that the transaction would not create or
strengthen a dominant position, which would result in significant lessening of competition in a market. (See
guestion 10 for information on the Board’s Tekel Birasi decision, which includes sole transfer of IPRs.)

More recently, in FIH Mobile/Microsoft Mobile (Vietnam) (18 August 2016, No. 16-28/472-211), the Board
approved the transaction regarding the acquisition by FIH Mobile of the entire share capital of Microsoft Mobile
(Vietnam) and other assets related to the operation of the feature phone business which imply the transfer of IP
rights. The Board proceeded to an examination as to whether the transfer of IP rights could be considered as a
separate transaction which would require a separate merger control filing. To that end, based on the information
provided by the parties that no turnover can be attributed to the relevant IP rights, the Board considered the
acquisition of share capital and assets as one single transaction.

10 Merger control (substantive)
In what circumstances will a merger involving intellectual property rights be deemed
anticompetitive? Are there any special considerations for mergers involving intellectual
property rights or innovation markets?

The Board’s approach to the concentrations involving IPRs is similar to its general approach to merger control.
In addition, it is worth noting that the Board does not appear to have found the opportunity to comprehensively
analyse and discuss potential arguments on a concentration with anticompetitive effects based on intellectual
property related matters.

That said, the Board is likely to challenge the concentrations that create or strengthen a dominant position,
which would result in significant lessening of competition in a market for goods or services within the whole or a
part of Turkey. Even though there are not any specific rules as regards the acquisition of IPRs, the Board takes the
specific characteristics of the sectors that the IPR is related, into consideration as it does with every transaction. In
the recent Vodafone Holding clearance decision (31 March 2010, No. 10-27/386-141), the Board considered the
complementary nature of the electronic communication sector and focused on the technical improvements in the
sector and hand down a decision based on this consideration.

In Tekel Birasi, which includes sole transfer of IPRs (25 August 2009, No. 09-38/925-218), the Board
cleared the acquisition of the Tekel Birasi brand by Anadolu Efes. When evaluating the acquisition of the Tekel
Birasi trademark and the registered shape of the bottle, the Board considered the transaction as an acquisition
since the transaction involves the transfer of trademark, an asset of the undertaking. While clearing the acquisition,
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in its reasoned decision, the Board primarily based its reasoning to the fact the intangible assets are not currently
active, there is currently not another potential buyer and there will not be a change in the market share of Anadolu
Efes. This case demonstrates that the Board considers that even IPRs solely can own market share and the Board
would probably find the acquisitions that increase the market share of the acquirer more problematic.

In addition to the above-mentioned, in (exceptional) cases where the competitive problems arise from a
market position based on the superiority of owning a certain technology or IP right, the divestiture of the said
technology or IP right may be considered as a suitable remedy (Guidelines on Remedies that are Acceptable by
the TCA in Mergers/Acquisition Transactions). A divestiture package that includes only trademarks and relevant
production and/or distribution assets may only be accepted as a suitable remedy if sufficient proof is adduced
showing that at the hands of a suitable purchaser the said package would turn into a competitive and viable asset
immediately (Guidelines on Remedies that are Acceptable by the TCA in Mergers/Acquisition Transactions). The
Board is familiar with cases where the remedies partly involve divestiture of IP rights such as certain trademarks
and brands (eg, Mey icki (17 August 2011, No. 11-45/1043-3586)).

More recently, in WME/Perform (14 December 2017, No. 17-41/644-283), the Board evaluated the
transaction on the creation of a joint venture that is planned to be active in the sale of commercial broadcastings,
sponsorships and rights as well as the sale and marketing of commercial licensing of these rights. In its evaluation,
the Board defined the licensing of football broadcasting rights as a horizontally affected market and deemed the
relevant transaction as an acquisition by way of joint venture under the merger control regime. Consequently, the
Board granted approval to the relevant transaction.

11 Standardisation
How, in general, does competition law treat the development of standards in standard-
development organisations (SDOs), and the exercise of intellectual property rights for
technology that may be essential to a standard?

Together with its limited precedents, the Guidelines on Horizontal Cooperation Agreements published by the

TCA which is parallel to Guidelines on the applicability of article 101 of the Treaty on the Functioning of the
European Union to horizontal cooperation agreements gives hints as regards the TCA's approach to development
of standards in SDOs. According to the Guidelines on Horizontal Cooperation Agreements, the standard-settings
where the participation is unrestricted, transparent and do not contain obligation to comply with and provide

fair reasonable and non-discriminatory (FRAND) access to the standard, are not expected to restrict competition
within the meaning of article 4 of Competition Law (see the Board’s decision in Yonga Levha (14 August 2003, No.
03-56/650-298) for the same approach). In the course of evaluating the standardisation agreement, the Board
also considers the purpose of the standardisation agreement and most of the time the purpose of the agreement
plays a key role in the Board’s decision. In Fig Exporters (12 November 2008, No. 08-63/1047-406), and in Turkish
Pharmacists’ Association (15 November 2007, No. 07-86/1088-422), the Board considered the purpose of the
standardisation agreement and handed down a decision accordingly.

In Digiturk (10 February 2016, No. 16-04/82-36), where the Board assessed as to whether the agreement
between Turkish Football Federation and Digiturk satisfies the conditions for an individual exemption within the
meaning of article 5 of the Competition Law, the Board explicitly referred to “FRAND” for the first time. In this
scope, the Board provided that in licencing agreements, the parties would need to comply with the FRAND terms.
Without proceeding with an assessment on whether in the case at hand the FRAND terms were satisfied, the Board
decided to grant an individual exemption to the relevant agreement on the ground that the agreement allows the
licensees’ platforms to access to several technical developments and provides a customer benefit.

The Guidelines on Horizontal Cooperation Agreements emphasis that the rules set by a SDO need to ensure
effective and FRAND access to the standard. In cases where the standard involves an IPR, a clear and balanced
Intellectual Property Rights policy should be adapted based on the specific industry and the needs of the SDO.

By this mean the implementers of the standard would be granted effective access to the standards determined
by that SDO.

From a competition law perspective, standardisation agreements essentially are deemed to be pro-
competitive activities since they tend to create a positive effect on economy by increasing competition and
lowering the output and sales costs. Furthermore, standards could also increase value for consumers by
enhancing quality, providing information and ensure interoperability and compatibility. However, standardisation
agreements could also be anticompetitive (see question 12).
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12 Standardisation and anticompetitive agreements
How do competition law rules on agreements, concerted practices, etc, apply to the
standardisation process?

The Guidelines on Horizontal Cooperation Agreements reveal how similar the TCA’s approach is to the EU approach
in terms of standardisation agreements. While the Guidelines on Horizontal Cooperation Agreements state that, as
a general rule, standardisation agreements can contribute to the economy by fostering competition and reducing
the cost of production and sales, they also acknowledge that standardisation agreements could also reduce
competition by providing a platform for the competitors to exchange information and by limiting the technical
development and innovation. The Guidelines on Horizontal Cooperation Agreements also find the cases where one
undertaking owns an IPR in the standard risky in terms of competition law, since that undertaking can indirectly
control the standard and thus might allow this undertaking to behave in anticompetitive ways, for example, by
preventing users’ effective access to the standard after the adoption of the standard either through refusing to
license the necessary IPR or through extracting excessive royalty fees.

As the Board has not considered standard-essential patents and competition law intersection (or IP rights
in the standardisation process in general) so far, the Board’s approach on standardisation agreements may be
considered by analogy. In Yonga Levha (14 August 2003, No. 03-56/650-298), the Board evaluated the application
of a negative clearance in regard to standardisation decision made by Turkish Particle Board Industrialists
Association concerning setting a standard of particle boards which are subject to numerous patents registered to
the Turkish Patent Institute. The Board considered the agreement as a standardisation agreement and evaluated
the application pursuant to article 4 of Law No. 4054. The Board decided to grant a negative clearance for the
application of the association. This decision can be considered as the first decision that the Board has ever
evaluated concerning the concept of standardisation under the Turkish competition law regime.

In Turkish Pharmacists’ Association (15 November 2007, No. 07-86/1088-422), the Board evaluated from
a competition law perspective, the conformity certification issued by the Turkish Pharmacists’ Association and
granted to pharmacies which regulates the formal standards that pharmacies’ signboards should satisfy. The
Board examined the conformity certification in view of its purposes and decided that it is proportionate under the
Turkish competition law regime. Accordingly, the complaint petition was rejected by the Board.

More recently, in Turkish Steel Manufacturers Association (30 April 2014, No. 14-16/304-133), the Board
evaluated the case pursuant to articles 4 and 5 of Law No. 4054. The Board also mentioned, while evaluating
the purchase conditions of wastes, the purchase conditions contained fair, reasonable and non-discriminatory
provisions that were unlikely to raise competitive concerns within the relevant markets. To sum up, the Board
concluded that the standard conditions met the requirements of individual exemption.

As indicated above, there are only few instances where the Board has evaluated standardisation
agreements. It is fair to say that the application of standardisation is not as common in Turkey as it is in other
jurisdictions such as the EU.

In terms of mitigating the potential anticompetitive effects of standardisation agreements containing
IPR essential to the standard, the Guidelines on Horizontal Cooperation Agreements state that the participants
wishing to have their IPR included in the standard should provide an irrevocable FRAND commitment to license
their essential IPR to all third parties. These commitments should be formed in a way that in case the IPR owner
transfers its right the buyer should also be bound by that commitment. Furthermore, in order for the industry
to make an informed choice of technology and for an effective access to the standard, the participants should
disclose on a good faith to their IPR that might be essential for the implementation of the standard under
development.

13 Standardisation and unilateral conduct
How do competition rules on unilateral conduct apply to the exercise of intellectual
property rights for technology that may be essential to a standard?

The Guidelines on Horizontal Cooperation Agreements also give hints in terms of the competition rules on
unilateral conduct. According to the Guidelines on Horizontal Cooperation Agreements, a participant holding
intellectual property rights which are essential for the standard could thereby control the standard. In cases
where the standard constitutes a barrier to entry, the participant could control the product market and exclude
others by excessive pricing or refusing to license the essential IPR. However, possessing an IPR essential to a
standard does not always mean that the possession of market power and the market power issue could only be
evaluated on a case-by-case basis. As it is stated above the Guidelines on Horizontal Cooperation Agreements
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stated that the participants wishing to have their IPR included in the standard should provide an irrevocable FRAND
commitment to license their essential IPR to all third parties. In this point, the Guidelines on Horizontal Cooperation
Agreements also state that the price charged for an IPR in the standard-setting context could be deemed unfair or
unreasonable in case the fee is not close to the economic value of the IPR.

14 Recent cases and other developments

In Turkiye Musiki Eseri Sahipleri Meslek Birligi (Music Associations) (22 August 2017, No. 17-27/451-193), the
Board evaluated the allegations that music associations violated Articles 4 and 6 of the Competition Law by
concluding restrictive agreements on the use of musical pieces to be broadcasted in public places and radio

and television institutions. In the relevant decision, the Board provided detailed explanations on the relationship
between competition law and Intellectual property law. To that end, the Board stated that it is accepted by
European Commission, Court of Justice of the European Union and WIPO that competition law should be applied
to the markets involving intellectual works. In this regard, the Board also referred to WIPO'’s report on “Copyright,
Competition and Development” and listed the exemplary situations set forth in the relevant report in order to show
how competition law and intellectual property law may interact with each other. For instance, the Board stated that
intermediaries in the areas of distribution and licensing of copyrights may abuse their dominant position by way of
excessive pricing and similar practices. Accordingly, the Board concluded that these two practice areas support
each other. In its substantive assessment, the Board evaluated the allegations involving the use of intellectual
property rights within the categories of (i) excessive pricing, (ii) price discrimination and (iii) exemption. As a result
of its assessment on the allegations, the Board decided not to impose an administrative monetary fine on the
relevant music associations due to the lack of evidence on the allegations and granted individual exemption to the
protocols concluded between the relevant music associations on the distribution of music pieces.

In Tuborg/ECOCAPS (18 May 2016, No. 16-17/282-125), the Board evaluated the application brought
by Anadolu Efes Biracilik ve Malt Sanayi A.S (Anadolu Efes) alleging that the Board’s previous decision where
it granted the exemption to the supply agreement between Turk Tuborg Bira ve Malt Sanayi A.S (Tuborg) and
ECOCAPS’s SRL Socio Unico (Ecocaps), was issued based on missing and false information and thus the exemption
should be withdrawn. To that end, Anadolu Efes claimed that the exclusive agreement concluded between
Tuborg and Ecocaps regarding the supply of beverage cans protection system does not provide any technical
improvement and innovation and thus the agreement does not benefit from individual exemption. In its evaluation,
the Board concluded that beverage cans protection system that Tuborg supplies from Ecocaps brings a new
method providing hygienic solutions and impermeability for beverage packages and in this sense, it promotes an
innovation that is protected within the scope of intellectual property rights. Moreover, the Board stated that, Tuborg
brings an innovation for consumers by using this new technology in its products through making considerable
investments. In this scope, as a result of its evaluation, the Board rejected the Anadolu Efes’ request for withdrawal
of exemption granted to the relevant agreement.

In ArcelorMittal (21 January 2016, No. 16-03/54-19), the Board evaluated the individual exemption request
regarding the production agreement between ArcelorMittal Flat Carbon, ArcelorMittal Tailored Blanks, Bamesa
Aceros, Bamesa Celik and BAMI Celik. The relevant agreement concerned the production of welding plates used in
the automobile industry. In its evaluation, the Board took into consideration the fact that the relevant agreement is
a horizontal cooperation agreement concluded between undertakings all operating in the same market. Mareover,
the Board noted that the agreement contains certain technology transfer (licence and knowhow) between the
parties and thus assessed on whether the exemption provided under Communigué No. 2008/2 applies to the
relevant agreement. In this regard, the Board stated that, for benefiting from the protective cloak of Communiqué
No. 2008, the primary purpose of the agreement needs to be licensing of intellectual property rights and know-
how. This condition is not satisfied in the case at hand as the main purpose of the agreement at stake is the joint
production of welding plates; the transfer of certain know-how and technology being solely an ancillary element
of the agreement. This led the Board to evaluate the agreement within the scope of Communigqué No. 2013/3
applying to specialisation agreements, and to decide that the relevant communiqué does not apply either in the
case at hand due to the market shares of the relevant undertakings. Finally, the Board evaluated the application
of the general individual exemption regime to the agreement and decided to grant an individual exemption due
to the efficiencies which derive from the agreement (eg, increase in the quality and cost reductions, benefit to
consumers, etc).

In Google (28 December 2015, No. 15-46/766-281), the Board launched a preliminary investigation
following a complaint brought by Yandex (a competing search engine), alleging that several agreements made by
Google with original equipment manufacturers violated articles 4 and 6 of Law No. 4054. Yandex claimed that an
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original equipment manufacturer wishing to use the Android operating system would be obligated to pre-install
Google searching services, Google applications and the Google application store and thus are bundled with Google
products, and that Google excludes the competitors from the market by its revenue sharing agreements whereby
Google contracts with the manufacturers regarding sharing of the revenue generated from Google search results
or applications. While the Board decided not to launch an investigation, it tasked the Presidency to send an opinion
to Google indicating to remove anticompetitive provisions in its agreements with original equipment manufacturers
and to terminate its related practices according to article 9(3) of Law No. 4054.

As regards the relevant product market definitions considering the markets encompassing IPRs, in its
recent Association of Advertising Agencies decision (9 January 2014, No. 14-01/1-1), the Board accepted that
the market, consisting of various intellectual property rights, differentiates from the traditional markets through
indicating that the creative advertisement services - as a market consisted of IPRs - should be evaluated
differently than the classic products purchase/sale markets.

Furthermare, in Siemens Medical Devices (20 August 2015, No. 14-29/613-266), following the decision of
the 13th Chamber of the Council of State cancelling the Board’s decision of 16 March 2010, No. 10-23/326-114
on Siemens Medical Devices (28 January 2014, 2010/3851E, 2014/146K), the Board reassessed the allegations
against Siemens in the markets for services and spare parts for Siemens branded medical diagnosis and imaging
devices regarding its alleged discriminatory and exclusionary practices through encrypting application and supply
of spare parts. The Board imposed an administrative monetary fine on Siemens for discriminating against the other
technical services companies without having an objective reason and for intending to tie the sales of spares parts
to the sale of technical services, thus abusing its dominant position and violating article 6 of Law No. 4054.

Another case to be mentioned is the Board’s Siemens decision (8 January 2015, No. 15-02/5-3), where it
was alleged that Siemens and its distributors in Turkey (Bogazici Yazihm and BCC Yazilim) violated articles 4 and
6 of Law No. 4054 by refusing to supply and applying discriminatory practices the Siemens Nx Cad/Cam software
to Eksa Kalip. The Board concluded that since Eksa violated Siemens’ IPRs through using unlicensed software and
thus, could not be deemed equal with other Siemens customers and thus, not providing the relevant software to
Eksa does not constitute a discriminatory practice. Consequently, the Board found that Siemens did not violate the
Competition Law.

Moreover, in Bilsa (21 March 2007, No. 07-26/238-77), the Board held that Bilsa abused its dominant
position in the market for software programs in schools by preventing the transfer of data to other software
provided by another undertaking. Bilsa encrypted the data in Bilsa’s software and did to provide an interface to its
customers for transferring the data to other software, thus closing the market for the new entrants.

One of the most noteworthy decisions of the Board regarding standardisation is its decision in Fig Exporters
(12 November 2008, No. 08-63/1047-406). The Board held that the decision of Ege Dried Fruits and Products
Exporters Association taken based on article 8 of the Ministerial Decree on the Regime of Technical Regulations
and Standardisation for Foreign Trade regarding the export date of dried fig, does not constitute a breach since
the purpose of determining the first export date of dried fig is not restricting the supply of dried fig or interfere the
price but increase the efficiency of exportation and minimise the amount of export products to be returned by the
buyers due to aflatoxin (see also Turkish Pharmacists’ Association, 15 November 2007, No. 07-86/1088-422).

Additionally, in New Generation Laundry Detergents Project (15 July 2009, No. 09-33/727-167), the Board
found that the project does not aim to exclude the others which do not take part in the project and does not intent
to restrict the supply of product and thus does not restrict competition in the market and granted an individual
exemption to the relevant project. Following the exemption decision, the Board initiated a pre-investigation against
this project in order to determine whether it violates article 4 of Law No. 4054. The Board concluded that the
project did not violate article 4 of Law No. 4054, and rather that it had positive contributions on the customers and
the environment and did not find it necessary to launch an investigation (18 October 2011, No. 11-53/1354-480).

The latest development in the legislation is the adoption of Communiqué No. 2016/5, which replaces the
previous relevant legislation (ie, Block Exemption Communigué No. 2003/2 on R&D Agreements (Communigué No.
2003/2)). In line with the EU Regulation on R&D Agreements, the terms “know-how” and “trade secrets”, which
were not included within the scope of Communiqué No. 2003/2, have been defined in Communigqué No. 2016/5.
Also parallel to the EU Regulation on R&D Agreements, excluded restrictions under Communigqué No. 2016/5
include (i) restricting the right to challenge the validity of the related IP rights after completion of the R&D; and (ii)
restricting the right to grant licences to third parties to manufacture the contract products or to apply to contract
technologies, where the agreement does not provide for the joint exploitation of R&D results or such exploitation
does not in fact take place. Under Communigqué No. 2003/2, both of these restrictions were considered as hard-
core restrictions, which would have excluded the entire agreement from the benefit of the block exemption,
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whereas under the current regulation, if they are included in an R&D agreement, while the exemption would not
apply to these obligations the block exemption may still be applied to the rest of the agreement.

As for the intellectual property law, the enactment of the IP Law is expected to bring a more solid framework
for the application of the intellectual property rules. As the recent IP Law does not regulate either the intersection
between the IP rules and the competition law, the Board’s decisional practice will be of importance for further
clarifications with respect to the competition law standards that apply to intellectual property matters.
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